Abstract: This paper explores
Introduction
Human rights treaties are standard-setting, yet these standards are open-textured and evolutionary. Therefore interpretive tools must be engaged in order to flesh out the true extent of states' obligations, particularly as these obligations evolve to reflect rights in the modern world. The human rights treaty bodies embedded in each of the UN human rights treaties are comprised of experts in the field specific to each treaty and represent a unique feature of the core treaties in that they are the primary interpreters of the treaties at the international level. Human rights treaty bodies have contributed a great deal to the development of measurable international human rights obligations. Through the functions confirmed by their respective treaties, treaty bodies have a range of options by way of which they can inform States Parties about the evolving nature of human rights protection. From issuing general comments, to appraising states' periodic reports, or reaching final views on individual communications -what will be referred to collectively throughout this chapter as 'jurisprudence' -there is no lack of soft law to be found. Though many states often ignore 1 T. Gammeltoft-Hansen, S. Lagoutte and John C., 'Introduction: Tracing the Roles of Soft Law in Human Rights ' , not yet published -copy on file. 2 The same observation can be said of domestic court application of treaty interpretation rules generally. See, e.g. H.P. Aust, A. Rodiles and P. Staubach, 'Unity or Uniformity? Domestic Courts and Treaty Interpretation' (2014) 27 Leiden Journal of International Law 75-112, 84. 3 For example, F. Hampson, Working paper submitted pursuant to Sub-Commission decision 1998/113, UN Doc. E/CN.4/Sub.2/1999/28 (1999) (1999 Working paper), para. 13. 4 A. Boyle and C. Chinkin, The Making of International Law (Oxford University Press, 2007) 155. 5 Throughout this chapter the term 'general comments' will be used collectively in reference to both general comments and general recommendations as in practice both terms refer to the same form of treaty body jurisprudential product. See for example, International Covenant on Civil and Political Rights (ICCPR), 999 UNTS 171, 16 Dec. 1966, Art. 40(4): 'The Committee shall study the reports submitted by the States Parties to the present Covenant. It shall transmit its reports, and such general comments as it may consider appropriate, to States Parties' (emphasis added). The Convention on the Elimination of All forms of Discrimination against Women (CEDAW) 1249 UNTS 13, 18 Dec. 1979 , Art. 21(1): 'The Committee shall…report annually to the General Assembly of the United Nations on its activities and may make suggestions and general recommendations based on the examination of reports and information received from the States Parties' (emphasis added). Similar statements can be found in each of the core UN human rights treaties discussed in this paper.
warrants consideration of their jurisprudence as a legitimate interpretive tool. It will then present an overview of references to treaty body general comments in the case law across a selection of jurisdictions, including the UK and South Africa, as well as the EU as a supranational jurisdiction. Finally, it will analyse the impact that these domestic engagements with treaty body jurisprudence has on the interpretation of international human rights standards. It will consider whether the outcome of a court case that has relied upon general comments contributes to or detracts from the strength of the treaty body outputs. It is posited that in instances where rights are progressively recognised for protection, general comments serve as a chisel to aid in refining rights. In instances where the judiciary disregards or distorts treaty body guidance, it is suggested that the general comments act more as a hammer that weakens a particular right. Thus it is extremely important that treaty bodies take special care when drafting their opinions, comments and reports therefore some attention will be given to the issue of treaty body drafting.
As an interpretive tool, treaty body general comments enrich the understanding of human rights obligations and it is clear that state organs are increasingly willing to entertain these views in order to better define human rights at the domestic level. As an increasingly authoritative form of soft law, general comments are shaping the way in which domestic courts interpret international human rights standards. What is not clear is whether these standards are bolstered or undermined by the unwieldy nature of domestic interpretations.
Human Rights Treaty Bodies
Human rights treaty bodies are the embedded international institutions of the UN human rights treaties and the primary enforcement mechanisms of the texts' obligations. All of the treaty bodies review periodic reports and are authorised to issue general comments 6 as they may consider appropriate. Essential to the perceived legal value of the opinion documents of the treaty bodies is the independent, expert, non-political status of the bodies.
Each of the treaty bodies' membership election processes are crafted to guarantee that an unbiased authority exercises oversight over the universal human rights treaties. The treaty body election guidelines seek to achieve equitable geographical distribution in addition to representation of different types of civilisations and legal systems among the States Parties, which helps ensure that no one region or culture dominates. Essential to the execution of their duties is the requirement that members act in their personal capacities, not as representatives of their governments despite being nominated by them.
It has been suggested that experts working together in the international context 'can facilitate the resolution of global policy issues by narrowing the range within which political bargains could be struck.' 7 For example, typical members of the CEDAW Committee have been active in the areas of gender equality and women's issues and this is reflected by their curriculum vitae. Picciotto observed that 'delegating specific issues to specialists who would deal with them in a depoliticized fashion…is a means of implementing policies that have been formulated through political processes… [and] understood as a response to the problems of governing ever more complex societies.' 8 The treaty bodies exist to ensure specific rights are implemented into a variety of social, cultural and political jurisdictions. The combination of a highly varied membership and specialists in the field, both mandated by committee election guidelines, provides an essential element of legitimacy to the work of the treaty bodies. Without the treaty bodies supervising implementation, human rights treaties would be in danger of becoming merely aspirational.
Treaty Body Jurisprudence
States Parties have a duty of good faith to cooperate with the treaty body as recognised by general principles of treaty law. 9 It is essential that treaty bodies interpret the obligations in light of the domestic situation on the ground, including introduction of new law or reconciliation with existing law. The interaction between a treaty body and a State Party is very much an exclusive, interactive process and is best understood as an on-going dialogue.
Thus, treaty bodies function primarily on a bilateral plane. 10 The exception to this rule is the practice of issuing general comments or recommendations, which are specifically intended to provide useful information to all States Parties regarding how convention obligations should be implemented. General comments are often viewed as the 'attendant product' to guide states on the scope of treaty obligations. 11 In light of the concerns of many states about interference with state sovereignty, the treaty bodies' obligations to make general comments is possibly the strongest language available to indicate that they are singularly responsible for guiding states' compliance with a treaty despite the fact that this practice has often been harpooned by states as an over-extension of their powers. 12 General comments address the entirety of States Parties, rather than individual states as with the communications or periodic reporting procedures, and they range from mundane matters of internal treaty body functioning to elucidating the appropriate means of protecting particular rights. 
General comments -evolving practice

Guiding principles on general comments
The guiding principles on formulating comments, an amalgamation of the procedure and practice that has developed since 1981, indicate that they should be directed to States Parties, promote co-operation between States Parties, summarise the experience the committee has gained reviewing the States Parties' periodic reports and focus the attention of the States Parties on matters that would improve implementation of the treaty obligations. 25 They are intended to provide 'significant normative guidance' on aspects of implementation of the treaty. 26 Furthermore, the subjects should be limited to those involving implementation of obligations related to periodic reports, guarantee of the treaty rights, article specific questions or suggestions relating to cooperation between States Parties. 27 General comments are most often expository in style and the language typically reflects the expertise of the treaty body in dealing with the treaty obligations under its supervision. 28 In maintaining a formula, albeit a vague one, it is intended that comments adhering to the guidelines will be more widely accepted by states. weaker than using the actual obligation to which the state has subscribed.
Summary
A mounting hazard for states, which is equally a windfall for human rights protection, is that treaty body jurisprudence is often viewed as a form of developing law and is increasingly been cited by domestic courts and regional human rights organs, thus incorporating them into the corpus of case law and moving them to a less 'soft' form of law, particularly in common law jurisdictions. This use of treaty body jurisprudence may be more appropriately referred to as 'liquid' law in the domestic context as it aids in filling the gaps in rights assessment. In 34 Alston (n14) 763, and 874 of reprinted version. 35 Keller and Grover (n14) 119. these situations, the legal opinion of a treaty body can be both validated by the court and lend legitimacy to existing and future treaty body opinions. It is to this phenomenon that this paper will now turn.
General Comments in Domestic Courts
There is indeed a strong argument to rely heavily on the opinions of the treaty bodies as interpretive tools in light of the special nature of both the treaty bodies and the nature of the rights their constitutive treaties are designed to protect. It must be acknowledged, however, that as far as the codified rules of treaty interpretation are concerned there is no mention of the treaty-specific monitoring mechanisms within the 1969 Vienna Convention on the Law of Treaties. Treaty bodies had not begun to operate at the time the Vienna Convention was adopted thus it would have had no cause to address such mechanisms. 38 This underscores the point that international law and human rights law, particularly, are dynamic and evolving and thus updates must be considered in order to maintain a coherent system.
The following sections examine the increasing recognition of general comments by a selection of domestic courts. One caveat must be set forth from the outset and that is that this is an extremely preliminary overview of the case law derived from three distinct jurisdictions and is by no means comparative between them, nor exhaustive in any way. Particularly the following gives a perfunctory overview of general comments as introduced into the UK, South African and European courts.
United Kingdom
The UK is party to CERD, 39 residence may only be interfered with to the extent that is 'reasonable in particular circumstances'. 54 In this case, the Court determined that the claimant in the case had to accept that the difficulties with which he dealt in relation to obtaining a new British passport as a British citizen were justified in light of the security concerns of the age in which we live.
Thus the general comment was once again used to refine the outer limits of the right of free movement by highlighting the restrictions that might legitimately be employed by the state.
Immigration and asylum actions are possibly the most frequent cases to invoke the opinions of the treaty bodies in the UK, but this is largely due to the frequency of such cases both at the administrative and higher court levels. The United Nations Human Rights Committee has commented on these rights. In its General Comment No 22 on article 18 (30 July 1993), it said that the right to freedom of thought, conscience and religion in article 18.1 is "far reaching and profound" (para 1); the terms "belief" and "religion" are to be "broadly construed" (para 2); and article 18 protects "theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief" (para 2 "indispensable conditions for the full development of the person. They are essential for any society. They constitute the foundation stone for every free and democratic society" (para 2). All forms of opinion are protected (para 9). At para 10, it said: "Any form of effort to coerce the holding or not holding of any opinion is prohibited.
Freedom to express one's opinion necessarily includes freedom not to express one's opinion. 64 The Mansoor decision noted that the UK Supreme Court has adopted 'the approach recommended by international bodies, including the general comments of the rights of the child and the UNHCR guidelines, to the extent that a rights-based approach must be brought into being in order to justify accumulation of factors which could be said to outweigh the best interests of the child as a primary consideration in these cases.' 65 Thus, the progeny of ZH (Tanzania) continues to reinforce the strength of treaty body general comments as an integral consideration for interpreting UK law, whether as some form of evolving law or as an interpretive tool.
It is clear that the
The use of general comments by the UK judiciary presented here demonstrates that these treaty body products aid in developing a more complete picture of international human rights obligations. It is not that British courts always utilise the chisel approach surveyed here. However, the selection of cases above highlights the potential for a common interpretation of international human rights driven by treaty body general comments.
South Africa
In 1995, a South African court opined in the . 78 'There may be cases where it may be possible and appropriate to have regard to the content of a minimum core obligation to determine whether the measures taken by the State are reasonable. However, even if it were appropriate to do so, it could not be done unless sufficient information is placed before a Court to enable it to determine the minimum core in any given context. In this case, we do not have sufficient information to determine what would comprise the minimum core obligation in the context of our Constitution. It is not in any event necessary to decide whether it is appropriate for a Court to determine in the first instance the minimum core content of a right.' Ibid., 66. must take all appropriate measures, to the maximum of its available resources, to 100 This case exemplified the Court's readiness to recognise the interrelatedness and indivisibility of human rights and the fact that gaps related to the realisation of rights must often be filled using all available tools of interpretation.
The courts of South Africa have firmly established the outputs of the treaty bodies as indispensable sources of law. Though the use of general comments has not consistently represented a step forward in the universal standard of certain rights as addressed by the South African courts, progress can definitely be charted. As the courts tease out the true meaning of the protections provided in the South Africa Bill of Rights, the interpretive guidance provided by general comments, and other treaty body jurisprudence, will continue to be an unparalleled tool. Both the Council of Europe system and the European Union maintain human rights as a primary policy objective. Therefore it is unsurprising that these systems, supporting the development of universal human rights standards, have often utilised the soft law promulgated by the treaty bodies in their efforts to normalise the interpretation of rights.
Europe as a supranational jurisdiction
In the 2010 Bressol case, 102 the CJEU enunciated its understanding that all Member
States of the EU 103 were bound to both the ICCPR and the ICESCR: The case concerned the constitutionality of a decree regulating the number of students in certain programmes of higher education for the first two years. 105 The referring Belgian court essentially asked the CJEU to make a determination as to whether EU legislation precluded the type of decree and to explain the nature of Member States' rights under ICESCR Article 13(2)(c). The Court confirmed as relevant legislation articles of the ICESCR (Articles 2(2) and 13(2)(c)) dealing with the right to education without any form of discrimination and relied upon General Comment No. 13 106 to articulate that the prohibition against discrimination was 'subject to neither progressive realisation nor the availability of resources; it applies fully and immediately to all aspects of education and encompasses all internationally prohibited grounds of discrimination.' 107 Though the CJEU has far less call to refer to the treaty bodies, the above quoted passage leaves no room for questioning whether these treaties must be acknowledged by the EU Member States, which in turn, could bring general comments into use as a regular interpretive tool.
As the primary court of review human rights violations, the ECtHR has had many occasions to refer to the opinion of various treaty bodies. The cases discussed here represent a sampling of those where a general comment was invoked as an interpretive tool. In 2014, 
Conclusion
It is clear that the general comments of the human rights treaty bodies are being referenced in judicial opinions at the domestic and supranational level. Whether introduced by zealous human rights defenders, NGO amicus briefs or the judges themselves, it cannot be denied that the interpretations of human rights conventions by the treaty bodies are gaining traction in domestic courts. What is less clear is the legal value that attaches to the comments in light of this phenomenon. This is particularly true when the comments are employed to achieve different aims than originally intended by the treaty body or where a court opts not to adopt the approach taken by the treaty body issuing the comment.
In some instances the use of general comments is norm-filling and aids in refining the universal interpretation of human rights. In others, a court's failure to follow the reasoning of the treaty body suggests that the right is subject to alternative or selective interpretations and may be shattered by the reluctance of domestic judiciaries to follow the international 122 Ibid., para. interpretation. In those instances where the highest courts in a jurisdiction have opted use general comments to construe a state's obligations, it can be certain that lower courts will follow suit. Does this indicate broadening of the available interpretive tools or should these examples be treated as mere throw-away observations? The evolution of the international human rights system has occurred in many ways that were not conceived at its inception in 1948. The impact of general comments must be included in this observation and only time will reveal the true interpretive power of this form of treaty body jurisprudence.
